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AUDITOR GENERAL AMENDMENT BILL 2022 

Second Reading 

Resumed from 19 October. 

MR R.S. LOVE (Moore — Deputy Leader of the Opposition) [5.09 pm]: I rise to make some comments on 
behalf of the opposition on the Auditor General Amendment Bill 2022, and in doing so advise that I am the lead 
speaker, and perhaps the only speaker, on this side on this matter tonight. I understand that the intention of the 
Leader of the House is for the bill to pass all stages tonight. I have advised the Attorney General, who is in charge 
of the bill for the government, that he is in for a very late night. 
Mr J.R. Quigley: We shall not be intimidated! 
Mr R.S. LOVE: We shall see just how far we can go into the early hours of the morning to discuss this very important 
bill. We know that it is very important because transparency of government is essential. The Auditor General is 
a very important officer of this Parliament. The amount of work for the Office of the Auditor General has grown 
greatly in recent times, partly as a result of the era that we have been through—the COVID-19 pandemic and all 
the different pressures it put on government services—and because of some notable, shall we say, outliers in terms 
of poor performance and some terrible circumstances of fraud that occurred within government departments. Another 
element of that increase in workload has been that all local governments in Western Australia have gradually come 
under the purview of the Auditor General. 
The Auditor General has a very important role, but there have been problems at times. The previous Auditor General 
highlighted problems with access to protected and restricted documents, which made it difficult for auditors to do 
their job. There was also a feeling that there was a lack of clarity from the government on what information should 
and should not be divulged to or shared with the Auditor General, and the circumstances in which it should be 
shared. This bill will give the Auditor General a clear right of access to materials defined as protected or restricted. 
Looking at those two definitions, I understand that documents that are considered to be protected are those pertaining 
to the development of cabinet submissions and cabinet deliberations, while restricted documents are those that 
might be subject to legal professional privilege or some other public interest test that previously had rendered them 
unavailable to the Auditor General. We know that this bill will help clear up what can be disclosed. 
In August 2016, the Joint Standing Committee on Audit provided 24 recommendations in its review of the 
Auditor General Act 2006. I understand that not all those recommendations are included in this bill. I would be happy 
for the Attorney General to perhaps highlight why some have not been adopted when others were, and which of 
those recommendations are not covered by this legislation. 
If we look at the bill itself, we see that clause 8 contains the main changes. It is a quite lengthy clause that deals 
with disclosure and the circumstances in which it will take place. Since 2007, there has been an understanding of 
sorts, via a Premier’s circular, of how the Auditor General can access certain documents. This will be further 
refined and clarified by the legislation that we are dealing with. 
A briefing was provided to the opposition a week or so ago. The briefing was organised by the shadow Treasurer, 
Hon Dr Steve Thomas of the other house, but I sat in on it via Teams. A number of questions were asked, and 
I think the answers to some of them have been supplied in writing. I intend to go into consideration in detail on 
this bill and I will outline those questions at that time. The Attorney General will then be able to put the answers 
to those questions on the record. If they are not quite the same as those that were provided to the opposition in 
writing, I will ask why there are differences. I want to make sure that those issues are on the public record. 
At the briefing, we were told that the Office of the Information Commissioner, the Corruption and Crime 
Commissioner, the Public Sector Commissioner, the Ombudsman, the Treasurer and the executive had all been 
consulted on this bill. I am sure those consultations impacted on the bill to make sure that it met the government’s 
intentions. I think any person who believes in greater transparency and greater accountability of government would 
support the changes that will be made. When we go into consideration in detail, I will talk about how efficacious 
these changes might be, but at no point will I question the need for the Auditor General to have access to that 
information. There might be some questions around how it will happen and the like, but the opposition is generally 
highly supportive of this bill. Far from restricting the Auditor General, I think the bill will lead to clearer access 
to restricted and protected information for officers who work for the Auditor General. 
I will ask a few questions in consideration in detail around how the Auditor General will handle a circumstance in 
which a report hinges on access to information but that information cannot itself be reported. That information will 
no doubt help the Auditor General to reach a conclusion, but what is behind those considerations will not be as clear 
because of the requirement to restrict the flow of some information to the Parliament and the public. We know that 
in some circumstances, the Auditor General will not report directly to the Parliament but may make a report instead 
to the Premier, the Treasurer and the executive, given that the information will be of a highly protected nature. 
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I will look generally at what the Auditor General does for this Parliament and this state. I think it would be highly 
instructive to dwell on that for a little time so that we get an understanding of the importance of the role of the 
Auditor General. The Office of the Auditor General recently put out its Annual report 2021–2022. I will provide 
some of the information that is contained in this report for members of Parliament who may not have read the 
report in much detail, as it might be of some value in understanding some of the issues the Auditor General faces 
and the importance of their work. At the moment, a little over 200 employees work for the Auditor General. 
I understand that there is a lot of pressure on those employees because the workload has increased, especially with 
local governments coming on board. I know that, like many other skilled occupations, finding persons skilled in 
the area of audit has become quite difficult. The Auditor General seeks to audit the finances and activities of the 
Western Australian state government and local governments, and tables the reports in Parliament. Many members 
will have sat in on some of the briefings and discussions with both the current Auditor General and Auditors General 
of the past in the committee room across the road. 
I will highlight some of the issues that the Auditor General has highlighted in her executive summary in the 2021–22 
annual report. It refers to the shortage of qualified audit professionals and deploying audit staff from across other 
business units. It goes on to say — 

As a consequence, we have had to adopt increasingly rigid audit schedules with entities, which has increased 
the importance of them providing us with access to key audit information and relevant personnel within 
agreed timeframes to avoid delays. I wrote to entities earlier this year advising of this risk, but not all have 
been in a position to deliver. This will lead to a number of late audit sign-offs for the 2021–22 financial year. 
Full and timely audit access remains a key concern for my Office. While this has been a long-standing issue, 
impeded access is becoming more problematic due to the delays and additional cost it is causing our 
growing work program, which no longer has a quieter period. Where access to relevant audit information is 
impeded, engagement at senior levels diverts attention in my Office as well as in entities. This can impact 
timely finalisation of an audit or may lead to situations where our Office either cannot issue an opinion 
or can only issue a modified opinion. 
This issue often arises from ongoing confusion in parts of the State sector around the scope of the 
Auditor General’s audit access powers and the importance of these to maintaining auditor independence 
and, of course, the ability to perform our statutory functions. During the year we sought legal advice from 
Senior Counsel to clarify access powers and inform a program of engagement with the Government and 
key stakeholders, with a view to providing the sector with clarity around the information we can obtain 
and how it is used. I am hopeful this will resolve what has been an enduring operational impediment and 
lead to greater efficiency in the audit process for both our Office and the entities we audit. 

That goes to show that even in the less confronting and difficult environment of dealing with some of the protected 
documents, perhaps some of the state entities have taken a narrower view of what might be restricted information 
than the Auditor General believes should be the case. This legislation will help to clarify that issue and bring some 
certainty to the situation. A table on page 11 of the report outlines that 170 entities and subsidiaries of the state 
government were audited, 159 000 people work for those entities and they manage over $207 billion in assets. The 
Office of the Auditor General audited 148 local government entities, with 17 000 employees and $45 billion in 
assets. Members can see that it is a very big task to ensure that there is probity in organisations that employ that 
number of personnel and have that level of financial commitment. Page 16 of the report sets out the performance 
management framework and outlines the desired outcome against government goals, which is an informed Parliament 
on public sector accountability and performance. Again, the Auditor General provides a valuable service to the 
public and to this Parliament. The key effectiveness indicator states — 

The extent that the OAG is effective in informing Parliament about public sector accountability and 
performance is measured by the number of tabled reports compared to target for each of the following 
categories of audit matter: 
• service delivery 
• economic development 
• social and environment 
• governance. 

That is basically the output of the Auditor General, who reports on those areas and looks over the financial documents 
of the organisations as they are put forward. 
On the financial auditing that is undertaken, I note that on page 59, the Auditor General has recorded that this year 
there was a record number of qualifications. The report goes on to state — 

Of great concern from our 2020–21 audits was the number of entities with serious deficiencies requiring 
a qualified opinion on financial statements, controls or KPIs. Seventeen State government entities received 
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qualified audit opinions on 31 separate matters, an increase from seven entities and 11 matters the year 
before. 

That is quite a steep increase indeed — 
This is the most audit qualifications we have ever issued, noting that most qualifications related to controls 
rather than reported information in financial statements or KPIs. 
This is a very concerning and significant upward trend in audit qualifications particularly in controls 
around expenditure, payroll and information systems, most likely reflecting a public sector that is resource 
constrained in some areas, and COVID-19 fatigued and diverted. 

Around the world, there is a great need for controls on information systems, and this has never been more starkly 
highlighted than it has in recent times, as we have seen with the Optus and Medibank situations that have emerged. 
I will talk about some of the individual reports in a moment, but now I want to talk about one that goes back to the 
period when Hon Fran Logan was a minister of this house; in fact, I think he was the Minister for Emergency Services 
at the time. The Auditor General reported that she could not make a finding in relation to Hon Fran Logan’s decision 
to not provide information about the Bushfire Centre of Excellence. In essence, Mr Logan handed a heavily redacted 
document to the Auditor General and when asked for an unredacted document, his office declined to hand it over. 
That occurred in April 2019.  
We know that the very energetic former Nationals member for Warren–Blackwood, Terry Redman, pursued 
this matter with great vigour in Parliament and was looking for information about it. The centre was opened in 
January 2021. We know that Mr Logan’s tender process cost $33.2 million, but Mr Logan failed to list the tender 
applicants and would not reveal the applicants deemed ineligible. He also refused to list the final eligible tenderers. 
We are now three years on from that situation and, of course, that disclaimer of opinion still sits there in the ether. 
That is an indication of what happens when a minister refuses to provide information to the Auditor General and 
they cannot make a finding on the matter at hand. 
I will look at some of the reports that were tabled in the 2021–22 period to show some of the scope of the work 
and some of the failings that have been highlighted by some of that work. In August 2021, the SafeWA application 
audit found that WA Health successfully delivered the SafeWA application under significant time pressure. 
However, in addition to finding that SafeWA data was being used for purposes other than COVID-19 public health 
contact tracing, the Auditor General found weaknesses in the SafeWA application and the web application used 
by contact tracers. This included insufficient retention of access logs, a weak password policy and inconsistent use 
of multifactor authentication. 
Again, in an era when we all face threats to our private information, we cannot afford to allow government to 
become complacent around the issue of the protection of information and access to that information. I recall 
that a year or two before this report came out, numerous people had been able to access information on the 
Department of Transport’s website. I still do not think that the Minister for Transport appreciates the risks posed 
for Western Australians in that very porous situation when an organisation refuses to consider unlawful access to 
be a real issue. The Corruption and Crime Commission also highlighted that in its report on the transport executive 
and licensing information system. 
I move to the Information systems audit report 2022—State government entities that was tabled in March 2022. 
The annual report says about it — 

This is the Auditor General’s 14th report on State government entities’ general computer controls. It shows 
many entities are still not addressing our audit findings quickly, with nearly half of all findings previously 
reported. Information security remains a significant area of concern with only 50% of entities meeting 
our benchmark in this area. Entities are encouraged to take note of the recommendations in the report as 
they work to improve their general computer controls, ensuring information security remains a heightened 
area of focus. 

We know that, over the years, similar findings have been made about local government. Again, that is a matter of 
some concern. In May 2022, the COVID-19 contact tracing system—Application audit report was handed down. 
On that, the annual reports states — 

This audit assessed WA Health’s COVID-19 contact tracing application, the Public Health COVID-19 
Unified System (PHOCUS). We found WA Health has provided limited information to the community 
about what personal information they collect, including from other government and non-government 
entities, to help with contact tracing. In addition, WA Health needs to improve its controls to effectively 
protect the confidentiality of the personal and medical information stored in PHOCUS. 

Wow! Now we know how important that is — 
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In any emerging crisis, government responses should consider impacts on trust and confidence in 
government and the importance of upholding the universal human right to information privacy. 

Again, nothing could have made that more stark than the recent situation with Medibank. Another audit report refers 
to staff rostering in corrective services. This is of some note at the moment as we talk about the ongoing situation 
at Banksia Hill Detention Centre and Casuarina Prison. This audit report was tabled on 18 May 2022, and the annual 
report states — 

This audit set out to examine if the Department of Justice was managing staff rostering to deliver services 
efficiently and safely in corrective services. We found a range of serious deficiencies in systems, processes, 
controls and culture that have led to a lack of effective oversight and accountability. Consequently, 
overtime costs are high, officers are being paid for hours they have not worked, absenteeism is a persistent 
problem and safety provisions in the industrial agreement are not being met. 

I move to the Transparency report: Major projects. This report was done on those huge projects that the government 
is in the process of working on and was tabled on 17 June, towards the end of the reporting period. The annual 
report states — 

This audit provided information to Parliament and the public around the cost and time delivery of a selection 
of major projects. The vast majority … had their delivery timeframes or costs increased. Combined, 
budget and time increases for existing projects even when approved, potentially work against those 
projects that are still in development and are yet to seek funding approval. Also, projects that have time 
delays have flow on effects for the community and businesses that try to plan around the projects. The 
report recommends the Department of Finance regularly reports to Parliament and the public on the status 
major projects. 

The only reporting that we get on the status of those major projects is in question time when we have the perennial 
question on the Ellenbrook line and we hear about when the minister last visited some train station somewhere and 
how wonderful it is all going to be. In terms of an update on the costs or the progress of that project, very little 
information can be found anywhere by members of Parliament. I go back to the fraud situation. 

Mr D.A. Templeman: You have estimates and then you want to reduce the amount of time. 

Mr R.S. LOVE: Shush, shush, shush. The member will have his chance. He can have a discussion after me if he 
wishes to. 

The Fraud risk management better practice guide was handed down on 22 June. The Auditor General was very busy 
during that final period of June. This guide proactively aims to help WA public sector entities to better manage their 
fraud risks. That goes to show that the work the auditor does is very broad and not only looks at the problems, but 
also tries to put forward constructive solutions and guide government to seek better outcomes in areas of deficiency. 

The final report I will talk about is about a matter that I am sure has many people concerned. The Opinion on ministerial 
notification—AWU funding agreement was handed down on 28 June and comes under the key performance 
indicator category of governance. The annual report states — 

The Auditor General found a decision by the Minister for Forestry not to provide Parliament with information 
about the terms upon which $200,000 was awarded to the Australian Workers’ Union was not reasonable 
and therefore not appropriate. The Minister said the funding agreement was commercial-in-confidence 
but we found it did not meet the criteria. Another opinion on the Minister’s decision not to provide other 
information was not required because the requested information did not exist. 

That goes to show the importance of some of the work of the Auditor General. In an earlier discussion I had with 
the Auditor General, she talked of the problems of dealing with state government entities that did not seem to 
understand their requirement to provide information and the circumstances around that. With the Bushfire Centre 
of Excellence, the then minister refused to hand over the information. That type of situation can be very damaging 
to not only public confidence, but also the ability of Parliament to do its job of ensuring that the money appropriated 
through the processes of this place is wisely spent and does not end up in the hands of fraudsters or being wasted. 
The organisations that hold very important information on people’s private circumstances—about their driver’s 
licence, health details et cetera—need to be protected with great vigour. 

During consideration in detail, we will pose some questions to the Attorney General about the finer details of the 
new provisions and how they will function when documents from past cabinets are involved. I am sure that he will 
be able to explain in some detail how it will all work. 

In conclusion, I compliment the work of the current and former Auditors General for the Parliament and for the 
people of Western Australia. I am sure that the people who work in the Office of the Auditor General go above 
and beyond what is asked of them to provide a level of assurance and transparency for the people of 
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Western Australia. We on this side of house only want to see that increased. This government has an extraordinary 
amount of legislative power in having control of both houses of Parliament. The lack of some of the checks and 
balances that may have existed in past Parliaments, when the other place did not have a government majority and 
parliamentary committees et cetera may have had more scope and ability to delve into matters, means that the role 
of parliamentary officers such as the Auditor General is of utmost importance. We support the work of the Auditor 
General and we wish to see that work furthered. Our only concern is to ensure that that happens as quickly, 
efficiently and effectively as possible.  

MR J.R. QUIGLEY (Butler — Attorney General) [5.39 pm] — in reply: I rise in response to the member for 
Moore’s contribution to the second reading debate on the Auditor General Amendment Bill 2022. Just to set the 
scene: in parliamentary democracies around the Western world there have been various regimes under which 
governments protect the state’s interests. I am not talking about protecting the government’s interests, but the 
state’s interests. Things that are discussed in cabinet relating to the business of government are discussed in the 
utmost of confidence for very good reasons. For example, the government of the day might become embroiled in 
litigation with a construction company that is building a big infrastructure project. It would be against the interests 
of the people and taxpayers of Western Australia for confidential deliberations or legal advice received from the 
State Solicitor’s Office to be made generally known at large. It would be to the advantage of some corporation 
seeking to rake more out of a contract than the government believes it merits for it to be able to pore over cabinet 
documents or legal advice that a minister or the cabinet has received. 
A classic example of this was omitted from the account given by the member for Moore: the previous Auditor General’s 
audit of Optus Stadium, when the current Leader of the Opposition was a government minister. The then 
Auditor General sought access to both cabinet documents and advice on aspects of the contracts for the stadium, 
but the current Leader of the Opposition as the then responsible cabinet minister denied the Auditor General 
access to them. A qualified report had to be made by the Auditor General because Hon Mia Davies stood by what 
governments on both sides have done—claiming cabinet-in-confidence and public interest immunity. Because 
Hon Mia Davies claimed that, the Auditor General could not look at the documents and had to provide a qualified 
audit. As I said in my second reading speech, the previous Auditor General, Mr Colin Murphy, PSM, was unable 
to access legal advice that the previous government had received and had to give a qualified audit. 
In the interests of transparency, the McGowan government wants the Auditor General to see everything so that 
she can measure the government’s actions against the advice it receives and the information that was before cabinet 
when a decision was reached. This is unprecedented in Western Australia and will, via legislation, dismantle the 
iron curtain behind which confidential government documents have been protected. We are dismantling that so 
that the Auditor General can report to the people of Western Australia about whether the proper processes have 
been undertaken and whether she is satisfied or otherwise that the government has acted on proper legal advice 
and has taken the proper matters into consideration in making its determinations. 
We do not want to have ministers saying, “That’s legal professional privilege.” Governments of both stripes have 
done that for many years, and for many years Auditors General have called upon governments to lift the curtain 
and let them examine the government’s processes. This is an epoch-marking moment; the McGowan government 
is the first government in Western Australia’s history to say to the Auditor General, “It’s all yours. You can examine 
anything—legal professional privilege, confidential documents from the Solicitor-General, submissions to cabinet 
that form cabinet’s decision-making in a matter, the documents attached to those submissions—they are all 
available.” The opposition, through the member for Moore, has indicated its very strong support for these measures. 
The member referred to the consultation process and specifically referred to the Leader of the Opposition in the 
other place, Hon Dr Steve Thomas. We all remember what Hon Dr Steve Thomas’s response was—that the opposition 
would support the bill, but that its shortcoming was that it had within it a prohibition on the Auditor General further 
publishing those documents in a report, which he referred to as “opaque”. How do members like that? Opaque! This 
comes in a situation in which the government is opening up all its books to the Auditor General. The Auditor General 
does not have to recount in a report paragraphs or perhaps whole letters of advice from the Solicitor-General; it is 
sufficient for her to say, “I’ve had a look at all these documents and I’m satisfied the right considerations were 
taken into account.” Alternatively, the Auditor General might say, “Having examined all the documents, I am less 
than satisfied with the veracity of the decision.” 
The Auditor General was closely consulted during this process. I was personally present at those meetings and she 
was at pains to point out that Auditors General are always careful not to publish sensitive information that could be 
damaging to the state—not the government, but the state—and that she had no intention of ever publishing that sort 
of document if it were to be made available. There would be no point in publishing it, because the Auditor General’s 
function is to test or measure the government’s actions and decisions against the advice it has received to see 
whether its decisions are supported by the advice, go against it or overlook some risk. It is therefore open for the 
Auditor General to not quote chapter and verse from any cabinet document or legal opinion, but do what I said and 
either give the government a merit stamp to say that having examined the cabinet documents or the legal advice 
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behind those cabinet documents, she is satisfied with the government’s actions, or, in the alternative, that having 
examined those documents, she is not satisfied. It is then open for the opposition to stand up in this Parliament and 
press the government on that point. 
Another important feature of this bill is that by making these documents available to the Auditor General, there is 
no waiver of privilege. Be it public interest immunity, as it were, attached to cabinet-in-confidence, or, perhaps, other 
contractual documents—goodnight, leader; Dad’s Army will carry on—the Auditor General can examine those 
without waiving privilege so that contractors such as the John Holland Group, which was engaged in litigation over 
the Perth Children’s Hospital, do not get to see the government’s documents. We do not get to see the legal advice 
that John Holland receives from its lawyers; why should it get access to the government’s legal documents or advice 
via the Auditor General? If the government brought in legislation that permitted that, it would be acting against 
the interests of its citizens and taxpayers, because it would be giving John Holland an unfair advantage via the 
Auditor General, who could publish the documents. The Auditor General says that she would never publish sensitive 
documents, and I well believe the Auditor General, but it is not just this Auditor General we are dealing with. This 
legislation will be there for the ages and will apply to subsequent Auditors General, so it is very important that the 
legislation will protect the privilege that attaches to those documents. If that privilege were to be waived, the other 
side in a litigation could use it against the state, so it needs to be statutorily protected. On the other hand, if the 
Auditor General were to inspect these documents and see something that caused her to suspect that there has been 
serious misconduct by a minister or the government, she would be duty-bound under the Auditor General Act to 
inform the Corruption and Crime Commission. If there were anything untoward in those documents evidencing 
impropriety, they must go to the CCC to be inspected, so there is no fetter on total accountability. It is very important 
that if the Auditor General were to see impropriety in the accounts that may amount to serious misconduct, she 
has that obligation to refer those documents to the CCC. 
Up until now, a protocol has existed between the Auditor General and the government. This protocol was fashioned 
years ago and has been respected by Auditors General and governments of different stripes. It required the 
Auditor General to make a request for cabinet documents, and the cabinet had absolute discretion whether to grant 
the Auditor General access to those documents. Once again, we bear in mind that the government should not deny 
access to protect its own reputation, but rather to protect the state and keep matters relating to the state confidential 
for the reasons I have already outlined—that is, that third parties who want to bring actions against the state will 
not be in a more advantageous position. That is critically important. That is how I would answer Dr Thomas. It is 
not opaque; there is full disclosure, and the Auditor General can refer to that disclosure in her report. 
I will give members an example of a case that I was involved in. I refer to the ex gratia payment to Gene Gibson, 
the Indigenous man who was wrongfully convicted of the manslaughter of a pedestrian in Broome. Gene Gibson 
was intellectually impaired. He had participated in a police interview. It was all a bit odd, and, years later, it was 
shown that he had been wrongly convicted. He made an application for an ex gratia payment. Then, under section 82 
of the Financial Management Act, as the Attorney General, I was requested to present the documents via the 
Auditor General. Acting on the advice of legal advisers to the government, I said, “No, that’s legal professional 
privilege.” I was a little uncomfortable, but I was told, “That’s legal professional privilege, don’t let it go.” In the end, 
to show that I had received legal advice, I redacted it so that the Auditor General could see that I had actually received 
legal advice from the State Solicitor’s Office that was addressed to me, see the words “Re Gene Gibson ex gratia 
payment”, see the “yours sincerely” at the bottom, but not see the content, so that the Auditor General could see that 
it was not just a whim of the Attorney General to say that we will give money to Gene Gibson. The Auditor General 
could see that it was done after advice, but never got to see the chapter and verse of the letter of advice. That will 
change. Under this legislation, in a like circumstance, the Auditor General will make a request to me under section 82 
to produce, and I will produce, safe in the knowledge that the documents will not be given to the other side. The 
Auditor General can report on those documents. She might report that the Attorney General went way beyond what 
was in the legal advice, at which point the opposition would be pressing me in the chamber to explain that. But at 
least the Auditor General would get to see it and could comment on whether the ex gratia payment was in the ballpark 
of the legal advice. That process will introduce transparency and accountability for my actions. This is very, 
very important. 
A similar situation occurred when Hon Mia Davies as the then Minister for Sport and Recreation was requested under 
section 82 of the Financial Management Act to produce the contractual documents relating to Perth Stadium, and she 
chose not to. Under this legislation, she would disclose those documents. The Auditor General would check them 
and comment without actually publishing those documents, because the Auditor General will not always know — 
Mr R.S. Love: I would expect that she probably acted in the same way that you did—on legal advice. 
Mr J.R. QUIGLEY: That is right, but we are changing it. 
Mr R.S. Love: You shouldn’t criticise her. 
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Mr J.R. QUIGLEY: No, I was not criticising her; I was giving an example. It is an example that the member 
overlooked. The member made it sound like it was all Labor people standing on this convention of not handing 
over documents. I am saying that it is governments of both stripes, and they are all acting on legal advice, as I was 
and as the then minister was. Taking the situation of Hon Mia Davies as the then minister, the Auditor General did 
not know the details at the time. 

Sitting suspended from 6.00 to 7.00 pm 
Mr J.R. QUIGLEY: I will wrap up the second reading in reply speech and touch upon the last subject that the 
member for Moore raised, which was access. As I was saying before we rose for the dinner break, at the moment 
there is a protocol under which when the cabinet or minister decides to give access—which is not a matter of always—
the Auditor General can come down and take notes, but she cannot make copies of the documents. Therefore, the 
arcane process under which the Auditor General has to come down, trawl through cabinet papers and make notes 
but not make any copies will be history, member. The plan is that the documents will be seen on a screen, in real 
time, with access at the Auditor General’s office. A program  will prevent the documents being captured, downloaded 
or printed et cetera, and a time limit can be set. If the Auditor General says that it will take two months to complete 
an audit, the file can be left open on the screen, or accessible on the screen, for that period. If the Auditor General 
needs an extension, she will be able to come back to the Department of the Premier and Cabinet to ask for an extension 
to complete the audit. There will be no on-publication to third parties and privilege will be protected. As I said, 
this will be the start of a new dawn for the Auditor General in Western Australia, who will have unlimited access 
to cabinet files and other files that are the subject of public interest immunity. Clear lines will be set within the act as 
to whom the Auditor General should make application to for access to these documents. Henceforth, there will be 
an open book for the Auditor General. 
I will wind up because I know that the member for Moore wants to go into consideration in detail and examine 
a few of these propositions, which we welcome. This bill will ensure total transparency between the government 
and the independent Office of the Auditor General. With that, I will conclude my remarks and thank the member 
for his effort. I look forward to his examination of the bill in detail. 
Question put and passed. 
Bill read a second time. 
[Leave denied to proceed forthwith to third reading.] 

Consideration in Detail 
Clause 1: Short title — 
Mr R.S. LOVE: Sometimes in the clause 1 debate a little bit of leeway is granted to stray into more general 
discussion and I am looking at the Acting Speaker for an indication as to whether he — 
The ACTING SPEAKER (Mr T.J. Healy): Ask the question and we will see! 
Mr R.S. LOVE: Good. The minister’s officer was kind enough to provide a briefing to the opposition on a number 
of questions prior to the discussion on this bill. For the public record, can the minister answer one of the questions 
that was raised at the briefing: how is it envisaged that the Auditor General will manage the process of providing 
a report without the ability to disclose sensitive or confidential information? 
The minister could choose to answer that now or at clause 8, or somewhere else, but if we could perhaps put that 
on the record because I know that the office has already provided an answer, and I would like to have it on the record. 
Mr J.R. QUIGLEY: As I said in the second reading speech, the Auditor General will be able to have open access 
to the documents. The Auditor General can then form an opinion of the government’s conduct based on those 
documents. It is not necessary to publish the text of those documents to make a report. If the Auditor General is 
denied access to the documents, she cannot do an audit. This way, the Auditor General will be able to complete an 
audit. It will not be like when the Leader of the Opposition was the minister and said that the Auditor General 
could not see the papers concerning Optus Stadium. It will not be like that. It will not be like when I withheld the 
Gene Gibson legal advice. The Auditor General knew that I had taken legal advice but not whether I had gone 
over or under the quantum. Therefore, the Auditor General will be able to give a report even though she will not 
be given the text of the report. 
Access to cabinet materials has been provided in a similar way under the cabinet protocols since the act 
commenced. Under the cabinet protocols, under which the previous government, our government and governments 
back in history operated, the Auditors General were at times given access to documents. Pursuant to that protocol, 
the Auditors General could come down and take notes but could not reproduce anything, and would then give a result 
on the audit whether everything was kosher or something was amiss. Of course, if the documents reveal an instance 
of serious misconduct, the act has a provision requiring the Auditor General to report that to the Corruption and 
Crime Commission. 
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Mr R.S. LOVE: The written response that the office provided to the opposition outlines that the bill will ensure that 
the practice, which the minister just outlined, of providing information will continue and there will be a soon-to-be 
express ability for the Auditor General to access information that was previously not provided, such as information 
subject to legal professional privilege. The Department of the Premier and Cabinet said it has continued to work with 
the Auditor General to develop appropriate operational processes and procedures. Can the minister explain what 
is involved in developing those appropriate operational processes and procedures, and when that might get underway? 
Mr J.R. QUIGLEY: The Department of the Premier and Cabinet is working with the Office of the Auditor General 
to refine and trial the processes and procedures, bearing in mind regulations have to be formed. This will provide 
the opportunity to ensure that they reflect the effective and efficient processes and procedures that meet the needs 
of the Auditor General and those agencies being audited in the first instance. It is a matter of working with the 
Auditor General at the moment to work out those procedures. I have already averred to the computer program that 
will give the Auditor General access on her desk, but we will work out—with the Auditor General’s cooperation—
the correct procedures that will satisfy her.  
Mr R.S. LOVE: Thank you for that answer, Attorney General. Questions were also asked about what would 
happen in the event of a conflict between what a government agency and the Auditor General felt were within the 
scope of the Auditor General’s inquiry and what documents could be dealt with. What would happen to try to work 
through how to resolve those types of disputes? 
Mr J.R. QUIGLEY: As is the practice at the moment, the Auditor General will work collaboratively with the 
agencies to identify what documents fall within the scope of the audit. I have already mentioned that in consultation 
with the Auditor General during the preparation of this bill, she stressed that she was not in the business of publishing 
the text of confidential information. Any disagreement about whether a direction of the Auditor General to provide 
information must be complied with will ultimately be resolved by the Supreme Court. However, it is anticipated 
that the Auditor General and the agencies will continue to work collaboratively to reach appropriate outcomes. We 
did not want to have the executive or anyone else in there, and we discussed at length with the Auditor General 
about having an independent arbiter. There was a number of options, such as appointing a King’s Counsel or 
a retired judge as the arbiter to say that something is or is not a privileged document, but that would undermine 
the independence of the Auditor. After discussions with the Auditor General, it was agreed that the Auditor General 
would work collaboratively with the agencies to access the documents. If, at the end of the day, a dispute arose, 
that will be resolved by the Supreme Court in an unusual circumstance that none of us can envisage. I mean to say 
that it would be a risk for the government to say, “No, we have such a dispute here; you go to the Supreme Court, 
have all this litigated in public.” It is just not something that any government would want, knowing that it can let 
the Auditor General see the document and it is not going to be published to a third party. 
Mr R.S. LOVE: Has there been any discussion about whether there will be any additional resourcing requirements 
for the Auditor General’s office with these new provisions? Is there any thought about whether there will be a need 
for more personnel, facilities or resources? 
Mr J.R. QUIGLEY: The Auditor General has not advised us that she is anticipating that more resources will be 
needed. Bear in mind that under the new regime, most of the access will be on her desktop or on the desktop of 
the dozens and dozens of people at the Auditor General’s office. It will be on the desktop of those working on the 
audit, rather than those people having to take their notebooks and traipse down to the Department of the Premier 
and Cabinet and knock on the door and ask for access. Therefore, we think this will streamline her process. 
Mr R.S. LOVE: The Attorney General has alluded to the fact that there will be dozens and dozens of people with 
access to these documents. 
Mr J.R. Quigley: No, I said there’s dozens and dozens that work there. 
Mr R.S. LOVE: Those who work there presumably have access to the documents. I am just wondering what thought 
there has been about the protections around digital access for those documents and how that will be resolved. 
Again, going back to that resourcing issue, will that require more resources? How robust will the regime to protect 
that information be? 
Mr J.R. QUIGLEY: Dozens of people—multiples of dozens—work in the office, but they are not all working on 
the same audit at the same time. I take the member to proposed section 36D, “Confidential material must not be 
disclosed”. That proposed section refers to — 

(a) parliamentary privileged material; 
(b) protected material; 
(c) restricted material; 
(d) material that for any other reason could form the basis for a claim by the State in a judicial 

proceeding … 
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There are prohibitions on the Auditor General and her staff disseminating this information. Of course, that would 
be in breach of the act. It would carry very severe consequences for an Auditor General. I could not imagine an 
Auditor General doing it. They can be dismissed only by motion of both houses of Parliament, but an Auditor General 
who is acting in defiance of the act could end up before the bar—not the members’ bar, but the Bar of the Assembly. 
Clause put and passed. 
Clauses 2 and 3 put and passed. 
Clause 4: Section 4 amended — 
Mr R.S. LOVE: I quote directly from the explanatory memorandum — 

This clause amends section 4 of the Act by moving the definition of Parliament from Part 2 of the Act 
and including in the appropriate alphabetical order in section 4—Terms used in this Act, which is the 
principal interpretation clause of the Act. 
The definition of Parliament remains the same as that which was previously included in Part 2, but the 
definition will now apply throughout the Auditor General Act 2006 unless the contrary intention appears. 

Can the Attorney General explain what that will mean and whether any other legislation mirrors that situation? 
Mr J.R. QUIGLEY: Yes, clause 4 will amend section 4. Moving the definition of “Parliament” to section 4, 
“Terms used in this Act”, means that it will apply throughout the act as it is referenced in relation to materials that 
are parliamentary privilege. By putting it in section 4, “Terms used in this Act”, it will have global application 
throughout the legislation. 
Clause put and passed. 
Clause 5: Section 4A inserted — 
Mr R.S. LOVE: The discussion in the briefing was on the issue of parliamentary privilege. Clause 5 will insert 
proposed section 4A in the act, which will confirm that the scope of parliamentary privilege is unaffected by the 
Auditor General Act 2006 and, unless authorised by Parliament, any powers, rights or functions exercised under 
the Auditor General Act must not be exercised to the extent that the exercise would relate to a matter determinable 
by Parliament. 
I raised this question in the briefing and an answer was provided that might be instructive for the Attorney General 
if he reflects on it when he answers this question that I am about to ask. As I understand it, any matter that ultimately 
leads to a proceeding in Parliament—such as any document or any work of a member or a group of members of 
Parliament—is fairly well covered by parliamentary privilege if it directly relates to the discussion in Parliament. 
Given that cabinet documents in the main will have originated from members of Parliament having discussions and 
they will lead to appropriations and actions in the Parliament, can the Attorney General explain how to differentiate 
between what is a protected cabinet document and a document covered by parliamentary privilege? This point may 
be of interest to members, especially perhaps former members wondering what provisions there may be in the future. 
Mr J.R. QUIGLEY: First of all, I want to disabuse every one of the myths about privilege. As my learned friend 
Mr Bowen knows, the courts have spent some time trimming back the concepts of both legal professional privilege 
and parliamentary privilege. There has to be a close nexus between what is being said in this chamber and any 
document that is created outside this chamber. A document created for cabinet is not created for the purpose of 
debate in this chamber. A bill that might come out of the cabinet or is prepared on the cabinet’s instructions might 
be different because that bill is for presentation to Parliament. We have to be particularly careful not to undermine, 
diminish or denigrate the concept of parliamentary privilege as elucidated in the judgement of Justice Hall in the 
matter of the President and the CCC by saying the only people who can adjudicate on parliamentary privilege or 
a breach of parliamentary privilege is the Parliament itself. We could not have a situation in which the executive 
was claiming parliamentary privilege against the Auditor General and the Auditor General determining that. That 
would undermine the authority of this chamber, which the Supreme Court identified in the matter of the President 
and the CCC. 
Parliamentary privilege does not extend to every document produced by a member of Parliament and their staff in 
undertaking their duties as elected representatives. As I have said, there must be a close connection between the 
proceedings in the relevant house and the document for it to be potentially protected by privilege so that the document 
is necessarily incidental to the performance of a function in the house. Although it is possible that, in some cases, 
a cabinet document may be subject to parliamentary privilege, cabinet documents are prepared for the purposes of 
the executive, not for this Parliament, and will usually be subject to public interest immunity. They are protected 
material under this bill, which the Auditor General will be able to access and will be able to perform her functions 
in respect thereof, but will not be able to further publish. 
If a member is directed by the Auditor General to provide material that the member believes in good faith is subject 
to parliamentary privilege, the person is not required to produce that material to the Auditor General unless the 
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Parliament has authorised the provision of the material to the Auditor General. That will be so even if the material 
is also protected or restricted material. It will be for the Auditor General to seek authorisation of the Parliament 
for its release. If a member claims in good faith that a document is privileged, the Auditor General can come to 
Parliament for a determination. The member for Moore might sit on the Procedure and Privileges Committee. 
Mr R.S. Love: I’ve never been on the privileges committee. 
Mr J.R. QUIGLEY: That probably accounts for a few things! I understand. 
Mr R.S. Love: Yes, my ignorance! 
Mr J.R. QUIGLEY: You have probably been before it! 
Mr R.S. Love: No. 
Mr J.R. QUIGLEY: It will be for the Auditor General to seek waiver of that privilege by the chamber, which 
would be on the recommendation of the privileges committee. 
Mr R.S. LOVE: I read the response that was provided, but I do not think it goes to the heart of the issue. If members 
of Parliament have a cabinet meeting to discuss what a bill is, which then goes into the Parliament, is that not in 
itself protected under parliamentary privilege if those members choose to claim so? 
Mr J.R. QUIGLEY: I myself at the minister’s table do not wish to undermine the authority of the Speaker of this 
chamber by saying that those documents are not covered by privilege, but bear in mind, as I said in my earlier answer, 
those documents are not prepared for use in this chamber. They are prepared for consideration by the executive in 
the cabinet room, so they would not be covered by privilege. There might be some examples. When members are 
sitting around the cabinet table they are ministers of the state. They are not sitting there as members of Parliament. 
They are sitting there as the executive. Therefore, ordinarily parliamentary privilege would not apply unless 
a document was prepared specifically for this place. 
Mr R.S. LOVE: That is an interesting point. Is that an opinion or based on some statute? Where is the authority 
that those persons are no longer acting as members of Parliament just because they happen to be sitting around the 
cabinet table? 

Mr J.R. QUIGLEY: That is not opinion; it is a fact. They get sworn in as ministers and part of the oath is that 
they will keep secret those matters that they are required to keep secret et cetera. Proposed section 4A(2) reads — 

Except as authorised by Parliament, a power, right or function conferred under this Act must not be exercised 
if, or to the extent that, the exercise would relate to a matter determinable by Parliament. 

It has to be something that this chamber could adjudicate on. 

Mr R.S. LOVE: As I understand it, parliamentary privilege does not extend just to current serving members of 
Parliament because we have heard discussions about former members of Parliament who have claimed parliamentary 
privilege. Is it possible that for a member of a former government, if the Auditor General wished to access information, 
could claim a document, even though it was a cabinet document, was covered by parliamentary privilege because 
it led to an appropriation in the house or a bill, or any other action that took place in Parliament? 

Mr J.R. QUIGLEY: I cannot speak for future governments. That is not the sort of document that is envisaged 
by this government or the executive as being covered by parliamentary privilege. Those documents were prepared 
for the consideration of a member. The member for Moore mentioned appropriations or it might be for the 
Expenditure Review Committee or the cabinet itself. The primary purpose of those documents is not for use in this 
chamber but use by the executive in another place. As far as former members go, what they have said in this chamber 
is of course covered by continuing privilege. Just because their service to this chamber has expired does not 
mean the privilege expires for what they have said in the past. Similarly, any document that they have prepared 
for production for this chamber would be covered by privilege. For things that have gone to cabinet, I cannot think 
of the circumstances in which parliamentary privilege would attach to them. I say that without wanting to undermine 
the authority of the Speaker or this Parliament itself. 

Clause put and passed. 

Clause 6 put and passed. 

Clause 7: Section 25 amended — 

Mr R.S. LOVE: Proposed section 25(2) states — 

(a) consult regarding the terms of the report with — 

(i) the Treasurer; and 

(ii) the agency or audited local subsidiary, as the case may be … 
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First, will the introduction of this change to section 25 provide extra powers to the Treasurer; and, if so, which powers? 

Mr J.R. QUIGLEY: The clause does not provide extra powers. This change provides clarity that the report signed 
by the Auditor General that is proposed to be submitted to Parliament or a committee is not just a summary of the 
findings and is provided for the purpose of consultation. The substantive content of the report should be provided, 
not just a summary. This will allow proper informed submissions to be made. It will also give the person or the 
agency receiving the report the opportunity to draw to the Auditor General’s attention that confidential, protected 
or restricted documents are referred to. It is understood that this is how the summary of findings is currently applied 
to practice during the audit process, but that is a summary of the findings; it is going to be more like the Corruption 
and Crime Commission process, with more text of the finding. Have you had an adverse finding from the CCC, 
member—a draft one? The member is looking at me quizzically so I will take that as no. 

Mr R.S. Love interjected. 

Mr J.R. QUIGLEY: I have seen them. 

Mr R.S. Love: What? For me! 

Mr J.R. QUIGLEY: No. For me. When I answered, they accepted my answer and said, “He’s perfect.” You cannot 
be better than that! 

The ACTING SPEAKER (Mr T.J. Healy): To the clause, minister. 

Mr J.R. QUIGLEY: The CCC provides the text of the finding, not a summary, so that the agency or the minister 
can see that the text does not contain matters that are restricted or protected and there is an opportunity to give 
a full report to Parliament as part of the audit. 

Mr R.S. LOVE: Proposed section 25(2)(b) deals with a written notice to each person. I assume that is the category 
of persons above the Treasurer; the agency or audited local subsidiary; a person who is taken to have a special 
interest under section 36B(5) of the act; and any other person who in the Auditor General’s opinion has a special 
interest in the report. Can the Attorney General explain how that written notice will be presented? For instance, 
could it be via email or text? What form will the written notice normally take? What is the time frame for a notice 
to be given? I note that there is a time frame for a person to make submissions, but what will be the time frame for 
giving notice? 
Mr J.R. QUIGLEY: The person can be asked in advance whether they would be happy to receive documentation—
draft findings—by email. Otherwise, it will have to be served in hard copy to the minister or the agency concerned. 
But there is no time frame specified in the act. 

Clause put and passed. 
Clause 8: Part 4 Division 2 replaced — 
Mr R.S. LOVE: Clause 8 has by far the bulk of the amendments. It replaces part 4 division 2 of the Auditor General 
Act 2006, making a number of changes to the legislation. I want to ask a couple of questions about that. First, proposed 
section 34(2) will amend the period to provide information to the Auditor General from 14 days to 10 business 
days. Can the Attorney General outline whether that is consistent with other legislation involving the power to 
gather information? 
Mr J.R. QUIGLEY: The agency, the person or the minister will be given adequate time to respond. We cannot 
say, “Give us the document in 48 hours”, and cause the person to freak out because they cannot do the job within 
48 hours. It will be a reasonable time that is not less than 10 business days after the direction to produce was received. 
It might take the agency a while to respond—to find the documents and take advice from the State Solicitor’s Office 
on whether they are restricted or protected and whether they are that nature of privileged document. An agency might 
want to go to the SSO and get an opinion on whether it is a restricted or a protected document or a document at large. 
They have to be given time to do that. We cannot just put people under the pump. It is like the Supreme Court. 
The Supreme Court says that a person has to file a defence within 14 days. We have to give people time to respond. 
It was considered that not less than 10 business days after the direction is a reasonable and appropriate period. 
If the member looks at the terms used section, he will see that “business day” means a day that is not a Saturday 
or Sunday. It would be 14 days if those dates are counted, but 10 business days cuts out those two days on the weekend 
and any public holidays. If a person copped it over Easter when there is Thursday, Friday, Monday, Tuesday and 
two in the middle—that is six days—they would have their time eaten up. It is not less than 10 business days to 
give the agency, minister or whomever adequate time to respond. 
Mr R.S. LOVE: Is it correct that some of the current Premier’s circulars on gathering and providing information 
to the Auditor General will be reflected in new regulations that will be developed? Can the Attorney General detail 
how those regulations will be developed and when they will be completed? 
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Mr J.R. QUIGLEY: What is being contemplated between the government and the Auditor General in consultation—
not by government edict—is that we have agreed processes, rather than regulations. At the moment, there is an agreed 
process that we all regard as inadequate. It is a written protocol that was executed by a previous Auditor General 
and a previous government—it might have been Mr Barnett who was Treasurer at the time; I forget—for the 
production of documents. It is envisaged there will be guidelines et cetera. At this stage, promulgating regulations 
is not envisaged. It will be processes and guidelines for how this will occur. It is all new country and we all want 
to cooperate and give the Auditor General full access. 
I have just been helpfully reminded that proposed section 36B will provide for regulations in relation to protected 
material. There might also be regulations that make further provision for audit requests relating to protected or 
restricted material, including provisions about the form and content of the audit request, or the rights and obligations 
of a person in possession of controlled material, and the processes and procedures following the making of a request 
for that protected material, to ensure that there is a clear understanding of protected and restricted material and 
its production. 
Mr R.S. LOVE: The bill certainly envisages that regulations will be provided. That begs the question of how 
those regulations will be developed and what impact they will have when approved. We are not really clear about 
whether there will be regulations at some point. I am now quite confused. 
Mr J.R. QUIGLEY: The member is right. There might be additional regulations after we have negotiated further 
with the Auditor General. We are going where no government in Western Australia has ever gone; that is, we will 
be handing over all this confidential information for audit, in the interests of transparency and accountability. If 
the situation ever arises that those processes and procedures need to be locked in regulations, we will come back 
to the Parliament. If the agreed procedures are not working properly, no doubt the Auditor General will also mention 
that in the next iteration of the report that the member has read from. We can then all look at that as a Parliament. 
The Parliament does not own the Auditor General. She is an independent officer. If she were to point out in one of 
her reports that the processes and procedures are not working out well enough or are not being respected by both 
sides, we will look at the regulations, and no doubt the member will point us in that direction if what we have done 
thus far is not to the Auditor General’s satisfaction. 
Mr R.S. LOVE: I take it from that that there is not an expectation that a whole raft of regulations will be required 
in order for this legislation to take effect. In that case, what time line does the Attorney General envisage for these 
protocols or procedures, which he says will be more informal, to be worked through? 
Mr J.R. QUIGLEY: I want to assure the Parliament and this chamber this evening that we are working cooperatively 
with the Auditor General. This is not us in conflict with the Auditor General’s office. This is not us being forced into 
something by the Auditor General or us resisting the Auditor General. This is the Auditor General, Treasury, the 
Department of the Premier and Cabinet, and me, as the Attorney General, sitting down to work out how we can 
proceed to take the best audit. As I understand it, the Auditor General and the director general of the Department 
of the Premier and Cabinet are talking to each other at the moment about the processes and procedures. We want to 
get this bill through lickety-split. The access is codified in this bill. How people will bring it into effect is being agreed 
now between the Auditor General and the director general of DPC. It will happen. With regard to how quickly this 
will come into effect, we intend to take this bill to the Governor as soon as it gets through the other place and have 
it promulgated. 
Mr R.S. LOVE: Proposed section 32A, “Terms used”, provides the following definition — 

parliamentary privileged material means material the disclosure of which would, apart from any immunity 
of the Crown, infringe the privileges of Parliament; 

Is that a standard definition of “parliamentary privilege material” that we would find in other legislation? 
Mr J.R. QUIGLEY: Yes, it is very standard. It is about material the disclosure of which would, apart from any 
immunity of the Crown, infringe the privileges of Parliament—that is, the disclosure of a document that would 
undermine the immunity that we have through parliamentary privilege. It is not for this bill or the Auditor General 
to determine what is and what is not the subject of parliamentary privilege. That is for this chamber to determine. 
This reflects the protection of parliamentary privilege in the existing legislation. 
Mr R.S. LOVE: Proposed section 32A(2) states that requested material is protected material if— 

(a) it relates to proceedings, deliberations or decisions of Cabinet or of any committee of Cabinet 
(including proposed or contemplated proceedings, deliberations or decisions) … 

It then refers to a whole range of other matters, such as damaging the security or defence of the commonwealth or 
the security of the state, or divulging any material communicated in confidence by or on behalf of the commonwealth, 
a state or a territory that relates to the security or defence of the commonwealth or the security of any state or territory. 
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To go back to the first part, deliberations or decisions of cabinet, I am wondering about the status of material from 
cabinets past. 
Mr J.R. QUIGLEY: I do not know whether the opposition has some particular worry on its mind about some 
decision that was made by a cabinet past, but, no, it will be the same, whether it is a document of a cabinet present—
a contemporaneous document—or a document of a cabinet past. Proposed section 37B, which is a transitional 
provision, refers to a record created before commencement day. That covers documents of the past as well. 
Mr R.S. LOVE: The Attorney General referred to a transitional provision. Can the Attorney General explain what 
the process would be if we wanted to go back to the era of the Burke government, for instance, or another former 
government, for whatever reason? I cannot imagine why a contemporary Auditor General would want to have that 
information, but if there was a desire to look at a cabinet document from that period, how would that progress? 
Mr J.R. QUIGLEY: It is hard to imagine what relevant audit the Auditor General would be undertaking on 
documents that are now over 40 years old, or, for that matter, over a decade old, because the Auditor General is so 
busy investigating current matters. However, something might have happened back then that relates to a current 
audit. The situation would be the same. It would be a protected matter. She will—sorry; I keep referring to the 
Auditor General by her pronoun. The Auditor General will have access to any cabinet documents, but will not be 
able to publish those to a third party. It would need to be in relation to documents that are relevant to a current audit. 
The Auditor General cannot just say as a matter of interest, “I’d like to see something to do with the sale of some 
asset back in the 1990s”. She would have to say, “I’m conducting an audit into this asset, and I want to see these 
documents that are relevant to that”, and she would be able to get them. She is not going to go back and have 
documents from Mr Barnett’s government produced just for puerile interest. With those transitional provisions, to 
be a relevant audit it would have to be an audit commenced before, but not completed by, the commencement date. 
We cannot say, “I am going to start a new audit into something Mr Barnett did in 2009.” It has to be an audit that 
has commenced but not completed before the commencement date. 
Mr R.S. LOVE: Did the Attorney General say the audit has to have been underway before the commencement date? 
Mr J.R. Quigley: Yes. 
Mr R.S. LOVE: That is the transitional arrangement, but what about the case of an audit that might uncover 
a practice or behaviour that may go back a number of years? Is there no provision for that to lead to an exploration 
of cabinet documents — 
Mr J.R. Quigley: Sorry; I got distracted. Could the member repeat the preface of his question? 

Mr R.S. LOVE: I think the Attorney General said that any audit could not go back beyond the commencement 
date of this bill. 

Mr J.R. QUIGLEY: It would have to be a relevant audit. If the audit starts before the commencement date but 
has not been completed, it can look at any document relevant to that particular audit. It is hard to imagine, but 
that audit may need to look at a previous document. That would be permissible, if an audit commenced after the 
commencement date and, in the course of that, it is necessary to look at a document that was created before the 
commencement date. 

Currently, the Auditor General directs to the director general any written requests for access to cabinet documents 
from a previous government. The request must outline in detail the date and subject of the submissions and decisions 
and the reason that the earlier cabinet document is required. The director general then requests it from the leader 
of the party that created the record and advises the Auditor General of the leader’s decision. That is the current 
protocol. It is necessary to go back and ask for permission. 

Now it will not be necessary to ask the permission of the leader of the party at the time if the document is relevant 
to an audit that was commenced but not completed by the commencement date or an audit that was started after 
the commencement date. 

Mr R.S. LOVE: I turn to section 33 and the access to information. The Attorney General has spoken about the ability 
for the Auditor General to access information for a specified time. Presumably, that will be electronically, on a laptop 
or a server somewhere. Is this the area in which those details are contained, and how will those arrangements 
be framed? 

Mr J.R. QUIGLEY: As I understand the member’s question—correct me if I have misunderstood—it is about 
the time during which the auditor will have access to the documents. 

Mr R.S. Love: And the methodology. 

Mr J.R. QUIGLEY: The preferred methodology is by computer. 

Mr R.S. Love: Where in the bill does it say that? 
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Mr J.R. QUIGLEY: It does not say that. There may be regulations. We have not yet decided that. We are working 
through these processes with the Auditor General, the Department of the Premier and Cabinet and the director 
general of Department of the Premier and Cabinet. This bill does not specify electronic access. That is something 
that is being worked out with the Auditor General at the moment. The federal Parliament has a program of a very 
similar nature, which Western Australia will largely replicate. The processes and procedures to be followed in 
making or responding to the audit requests refer to the practical operational considerations for the Auditor General 
to request protected or restricted information as well as for the provision of that information requested by the 
Auditor General. For example, this could be that all protected information is provided by a secure electronic channel 
in a particular format, with a requirement for regular confirmation that the access is still required. Every few days 
or every week, the Auditor General would be required to confirm that access is still required. As I said, the processes 
and procedures are being worked out cooperatively with the Auditor General. If they have not been worked out 
cooperatively, I am sure the member will hear about it. 

Mr R.S. LOVE: If there is no final arrangement or agreement, the default position will fall back to proposed 
section 33B, which is the power to access information, but it does not actually specify the form of that information. 
There is a guarantee, perhaps, that the information will be available in some form. Proposed section 33B(2) states — 

(a) access, search, take extracts from and make copies of information, records and systems that are in the 
possession or control of that person and that the Auditor General considers to be relevant to the audit … 

If this bill passes and there are no regulations and no agreed procedures, presumably the Auditor General will be 
able to serve a notice on a department and somehow go and take control of the laptop. Is that the case? 

Mr J.R. QUIGLEY: I draw the member’s attention to proposed section 36C — 

(1) Despite anything else in this Act, the Auditor General or an authorised person must not take extracts 
from, or make copies of, an item of protected material or restricted material, except with the written 
approval of the specified person in relation to that item. 

(2) If the Auditor General takes or receives an extract from or copy of protected material or restricted 
material for the purposes of an audit, whether under this Division or otherwise, when the audit is 
completed the Auditor General must — 

(a) give the extract or copy to the person in possession or control of the material; or 

(b) destroy the extract … 
So, yes, we fall back on the Auditor General’s current powers to demand entry and access documents, but we are 
aiming for a better and more efficient method, which we are currently trying to work out to the Auditor General’s 
satisfaction. That will be electronic. I think that the member would welcome that, and the efficiency it will introduce 
to the Office of the Auditor General. 
Mr R.S. Love: It’s very dangerous. The Russians might hear. 
Mr J.R. QUIGLEY: Very dangerous? 
Mr R.S. Love: Well, you never know who might be listening. 
Mr J.R. QUIGLEY: That is why we have worked out a secure channel so that people cannot get to the cabinet 
documents and those documents that are protected by public interest immunity. It will be a secure channel. There 
are secure channels already operating within government. I cannot guarantee that Mr Putin will not get there, but 
I doubt that anyone else will. 
Mr R.S. LOVE: I want to briefly ask about proposed section 36B. I am dropping in all over the shop here, but 
I would like it if we could get to proposed section 36C, because I have noted it. However, I will talk about that in 
a minute. The Attorney General has raised proposed section 36C, so maybe I will deal with that now and we will 
go back to proposed section 36B. The Attorney General has mentioned that proposed section 36C maintains that 
in the event of a lack of agreement or approval, the Auditor General cannot take or receive an extract from a copy 
of protected material and so on. My note on that was: Is that not just the status quo? How are we actually advancing 
the situation if there are not going to be any regulations or anything besides verbal arrangements? If a person who 
was in possession of the information forms a view that they do not want to give that information under these new 
provisions, will we not just be back at the status quo? 
Mr J.R. QUIGLEY: Perhaps I distracted the member, because proposed section 36B provides for the right of access 
for audit requests relating to protected material and restricted material. It makes it clear that the Auditor General 
will have a right of access straight to protected and restricted material. 
The member asked whether we will be back to where we started. No. The current situation is that the Auditor General 
must make a request to cabinet for access. That would no longer be the case. The member will see that there are 
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obligations upon the specified person to provide the access. They are not excused from responding to the audit request 
on the ground that it relates to protected or restricted material. That will certainly be different from the way it is 
now. We are taking this forward in leaps and bounds. The specified person will no longer be able to say that because 
it is protected or restricted material the Auditor General cannot see it; it will all be open to the Auditor General. 
How we will deliver that access in the most efficient way is still being worked out with the Auditor General. Clearly, 
the Auditor General will be able to attend an agency, demand entry using the powers under the bill and demand 
access to the documents. We are trying to work out a more efficient way to do that, because the Auditor General 
wants a more efficient way than going down to the agency, taking notes, being unable to take copies, having to go 
down again, having another look and checking her notes. This is horse-and-cart country. We want to make it 
efficient for the Auditor General so that once she makes an application for access to restricted or protected material, 
she can see it on her desk. 
Mr R.S. LOVE: Can we slip back to proposed section 36B, “Audit requests relating to protected material and restricted 
material”? It refers to a “specified person”. Many of these provisions refer to regulations. The Attorney General is 
telling me that there is not actually going to be any regulations around this. What will happen in the event that there 
are no regulations for the operation of the provisions of proposed section 36B? I note that proposed section 36B(1)(b) 
states — 

if no person is specified in the regulations in relation to the item, a person in possession or control of 
the item. 

In the ordinary course of events, what would be the definition of the “person in possession or control of the item”? 
Would that be the director general, the CEO or the head, if you like, of an organisation, or would it be some 
other person? 
Mr J.R. QUIGLEY: Both. It could be the minister, it could be the head of the Department of the Premier and Cabinet 
or it could be both. We are going to work out the most efficient way with the Auditor General. That is why we talk 
about process and procedure. At the moment, once this bill passes, there will be an obligation to disclose to the 
Auditor General restricted and protected material. That is light-years in front of what happens at the moment. We 
are working out what will be the most efficient way for that to occur. The obligation will be there anyway. 
Mr R.S. LOVE: The option of either having regulations, which are actually laid out through these provisions — 
Mr J.R. Quigley: May have regulations. 
Mr R.S. LOVE: The Attorney said “may have”, but in the case of the discussion point we just had, the provision 
refers to “the regulations”. Be that as it may, can the Attorney General explain why there is an advantage in having 
a system that is not public—so it is not known exactly what process is being followed between the executive and 
the Auditor General—over having regulations that are actually transparent and laid out before the houses of 
Parliament for all to see? 

Mr J.R. QUIGLEY: Making regulations before we get the process all settled might be counterintuitive, because 
we might be making regulations for a less than optimal way of granting access. Once the bill passes, there will be 
an existing obligation to produce. The Auditor General’s power to attend will already be in the legislation. Once 
the process is agreed upon, it will be known. It will probably be known to the public because the member will ask 
me in Parliament, “What is the process?”, and I will tell him. It is a fair question for the Parliament. There is no 
doubt that the agreed process will be published in the Auditor General’s annual report. We may lock this into 
regulations once the process is settled and we understand any nooks or crannies or hooks. It does not matter what 
is put in the regulations because there is nothing within them that can diminish or deprecate the Auditor General’s 
authority under the head legislation. The legislation will give the Auditor General the right of access to restricted 
and protected material. There is no regulation that could be passed that would diminish that right. We cannot do 
that at law; it is subsidiary legislation. If it goes to regulation, it would be after that.  

We are going into country where no Western Australian government or Auditor General has ever been. We want 
to pass it now. We could say that we will take another year to trial regulations and do all this, but we want the 
Auditor General, right here and now, by Christmas, to have access to protected and restricted material. On the 
way, we will work out with the Auditor General how she will access that material, and maybe next year, if we all 
agree, we could set it in regulation. We will come and tell members opposite about it. 

Mr R.S. LOVE: Given what the Attorney General has said, would he publish those arrangements or lay them on 
the table for the Parliament’s information so that we can all see what those arrangements are so that it does not 
seem to be in any way opaque or secretive? 

Mr J.R. QUIGLEY: I am carrying this bill for the Treasurer. It sits within his portfolio range, so I do not want to 
give an undertaking on behalf of the Premier. But it will be, in due course, part of the Cabinet handbook, which, 
of course, as the member knows, is publicly available. Therefore, in due course, the arrangements will be in the 
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Cabinet handbook, and the public will be able to access it. But I cannot give the member an undertaking that, prior 
to that, the Premier is going to do this or that. But it is not going to be a secret forever, so it will be in regulation or in 
the Cabinet handbook. Even if it is in regulation, it will still be in the Cabinet handbook. 

Mr R.S. LOVE: I turn to proposed section 36D(5), which refers to the Auditor General being able to include in 
the report to Parliament a statement that confidential material, or information about the substance of confidential 
material, has been omitted from the report. This would be a case in which a degree of confidential material will not 
be reported directly to the Parliament, but some sort of report of it would in fact be made. Can the Attorney General 
explain the form that he envisages that report would take and what it might disclose if there were information from 
a particular source or pertaining to a particular matter? Is that just a blanket statement to say that confidential 
information is being withheld from the report? 

Mr J.R. QUIGLEY: As we have already discussed, the Auditor General will not be able to publish to a third party 
the contents of restricted or protected material, but the Auditor General may aver to the fact that she has sighted 
and read confidential material. There will be no regulation to prescribe the form of words, but the Auditor General 
can in a report to the Parliament include a statement that confidential material, or information about the substance 
of confidential material, has been omitted from the report. Therefore, she could say, as with the example I gave the 
member earlier in the case of the ex gratia payment to Gene Gibson, that she has sighted confidential information—
that is, protected information, it being protected by public interest immunity or legal professional privilege—and 
that she is not including it in the report, but having had the benefit of sighting it that she has then come to the 
conclusion that the Attorney General, as always, did the right thing. 

Mr R.S. LOVE: In making that report to Parliament about what should and should not be included, how does the 
Attorney General envisage the to and fro will go with the Auditor General, the department, the minister and whoever 
else is the custodian of the confidential information? How closely could the Auditor refer to that information without 
causing a breach of confidentiality? 

Mr J.R. QUIGLEY: As discussed earlier in the evening, the Auditor General will be required not to give a summary 
of the findings to the department or the responsible minister but to give the text. In that process if the Treasurer or 
the minister objects, they will soon be able to identify the protected or restricted material. I also draw to the member’s 
attention proposed section 36E in which the Auditor General will be able to then report to the Treasurer or the 
responsible minister. But it is understood that the Auditor General will work with the agencies to ensure that when 
access to these types of materials and information is provided, whether by statute or not, the information will not 
be publicly disclosed and will instead be reframed or removed whenever possible. 

As I said in my response to the member’s contribution to the second reading debate, this is all being done in 
cooperation with the Auditor General. We prepared this bill after lengthy consultations with the Auditor General 
to improve her access. In the course of those consultations, I was sitting opposite the Auditor General when she 
said, “Attorney, we never publish confidential material. Even without this legislation, we do not publish that sort 
of material. We can do our audit and check it without publishing that material.” 

Under cabinet protocol, access to cabinet materials has been provided in a similar way since the act commenced. 
This has not hindered the Auditor General’s ability to perform her functions. At the moment, the Auditor General 
can go to cabinet and ask for access to cabinet documents, can make notes but not copy the documents and can 
make a report without publishing those documents. It is a tried and true method, but with the passing of this bill, 
that access will be made ever so much easier. The Auditor General will not have to come and genuflect in front of 
the cabinet and say, “Please, Premier, may I see that document?” It will be a statutory right of access—a new era 
of transparency in Western Australia. 

Mr R.S. LOVE: I move to proposed section 36E, “Reporting to Premier, Treasurer and responsible Minister”. 
Can the Attorney General explain for the benefit of the house how this section will work in practice because, 
again, there are provisions that refer quite extensively to regulation. But in the absence of regulation, what will 
that mean to the operation of proposed section 36E? How does the Attorney General see this provision working 
in practice? 

Mr J.R. QUIGLEY: Currently, the Auditor General may have, as is her right, accessed either restricted or 
protected material and is unable to disclose that to the Parliament in the report, or to any third party. But what if 
the Auditor General comes across something that the minister needs to know about for the administration of his or 
her department or portfolio, or something that the Treasurer needs to know about from another agency? Proposed 
section 36E provides the discretion that the Auditor General may report to those people listed—the Premier, the 
Treasurer and the minister—about matters that would otherwise be restricted or protected and not available for 
publication to a third party if the boss of the government or the boss of the agency, being the minister, need to 
know about what she has discovered in the audit. 
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Mr R.S. LOVE: I think the Attorney General is referring to proposed section 36E(2)(b), which talks of the report 
being made to — 

(i) the Premier; and 

(ii) the Treasurer; and 

(iii) a responsible Minister in relation to the person in possession or control of the confidential material … 

Does it have to be given to a number of different ministers and not to just one minister in that case? 

Mr J.R. QUIGLEY: Proposed section 36E(2) states — 

… the Auditor General may — 

(a) prepare a report under this subsection that includes the material or the reference … 

It then goes through the people: the Premier, the Treasurer, the minister and the director general. The Auditor General 
may report on that restricted or protected material to one or more of those people. It will be totally discretionary. 
That is so that the people who are responsible for the administration of our state’s agencies, the people who 
bear ultimate responsibility—that is, the ministers in this chamber or the directors general—get to know what the 
Auditor General has found out about the workings of their agencies. The Auditor General can publish to those 
third parties, but not otherwise. 

Mr R.S. LOVE: Proposed subsection (2)(b) states — 

subject to and in accordance with the regulations, — 

Again, we do not have any regulations to be subject to or in accord with — 

give a copy of the report to — 

(i) the Premier; and 

(ii) the Treasurer; and 

(iii) a responsible Minister … 

Does the “may” overwhelm the “and” so that there is discretion between providing the report to all three, or does 
it actually have to go to all three? How will they do it in accordance with regulations and subject to regulations 
that do not exist? 

Mr J.R. QUIGLEY: It will be discretionary. Proposed subsection (2) states — 

… the Auditor General decides not to make a report to Parliament, or omits confidential material, or 
reference to confidential material, from a report to Parliament, the Auditor General may — 

I will put my own word in: “nevertheless” — 
(a) prepare a report under this subsection that includes the material or the reference; and 
(b) subject to and in accordance with the regulations, — 

If there are any — 
give a copy of the report to — 

(i) the Premier; and 
(ii) the Treasurer; and 
(iii) a responsible Minister … and 
(iv) the Director General. 

It will be discretionary that she can do this and that. It is a huge step forward. 
Mr R.S. LOVE: I want to turn to proposed section 37, “Information subject to notice under Financial Management 
Act 2006 s. 82(1)”. Section 82 of that act says — 

Ministerial decisions not to give Parliament certain information about agency to be reported 
to Parliament etc. 

(1) If the Minister decides that it is reasonable and appropriate not to provide to Parliament certain 
information concerning any conduct or operation of an agency, then within 14 days after making the 
decision the Minister is to cause written notice of the decision — 

(a) to be laid before each House of Parliament or dealt with under section 83; and 
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(b) to be given to the Auditor General. 
(2) A notice under subsection (1)(a) is to include the Minister’s reasons for making the decision that is 

the subject of the notice. 
How does the operation of that provision sit with the general view that all information should be disclosed to the 
Auditor General? Is the disclosure under proposed section 37(1) a public disclosure and not a disclosure to the 
Office of the Auditor General? 
Mr J.R. QUIGLEY: It is broadly consistent with existing section 37, but proposed section 37 seeks to introduce 
consistency between restricted and protected materials that have been accessed consequent to a section 82 notice 
under the Financial Management Act. It is the same. If, pursuant to a Financial Management Act section 82 notice, 
that gleans the production of protected or restricted material, that is to be dealt with in the same way as that sort 
of material in a general audit. I go back to my Gene Gibson example. The Auditor General was seeking a section 82 
notice for access to the legal advice. If I had released that legal advice to the Auditor General, it would have been 
dealt with in the same manner as if she saw that legal advice as part of an audit not pursuant to a section 82 notice. 
She can say, “I’ve seen confidential information and I’m satisfied that, once again, Attorney General Quigley has 
acted perfectly.” 

Clause put and passed. 
Clause 9: Section 46 amended — 
Mr R.S. LOVE: Clause 9 is some relatively minor redrafting of the provisions that already exist in section 46 of 
the act to do with information and penalties around any acts. Can the Attorney General explain to a layman what 
the impact of these changes are in this relatively short section? 
Mr J.R. QUIGLEY: Clause 9 amends section 46 and talks about what we have touched on upon before, the 
Auditor General not giving a summary of the findings to a minister or to the Department of the Premier and Cabinet 
but giving the draft. The clause updates the terminology contained in section 46 relating to the confidentiality of 
draft reports and summary reports provided to Parliament. It will ensure that the confidentiality obligations are 
extended to any person who has obtained a draft report or summary of the findings under section 25 so that anyone 
who receives a draft of the report—a policy officer, someone working with a ministerial office or a public servant in 
the DPC—will be under a legal obligation to keep that confidential in the manner that is intended. Under clause 9, 
“Penalty for this subsection” is to be inserted. Instead of reading “Penalty: a fine of $50 000”, it will now read, 
“Penalty for this subsection: $50 000.” Someone who has released some of that confidential, protected or restricted 
information will face a fine of $50 000. 

Clause put and passed. 
Title put and passed. 
[Leave granted to proceed forthwith to third reading.] 

Third Reading 
MR J.R. QUIGLEY (Butler — Attorney General) [8.32 pm]: I move — 

That the bill be now read a third time. 
MR R.S. LOVE (Moore — Deputy Leader of the Opposition) [8.32 pm]: I thank the Attorney General for that 
discussion in consideration in detail. I will say again that I am the lead speaker in this house but the shadow Treasurer 
in the other place is the opposition’s main spokesperson for these matters. When it gets to the Legislative Council, 
he will no doubt want to interrogate further some of the provisions we have discussed tonight. I want to reiterate 
our support for the bill. I thank the Attorney General for walking us through some of the provisions. I thank his 
advisers for their attendance and participation in the discussion this evening. I appreciate the candour of the answers 
that were given. I hope that some of the discussion may provide a bit more clarity around the progress of these 
matters once the bill presumably passes Parliament and we can see the development of the new regime and access 
to information for the Auditor General. I raised in the consideration in detail stage some of the uncertainty around 
there being regulatory powers but no regulations. I take on board the Attorney General’s commitment that an 
understanding of the arrangements will be given so that it will be quite clear and transparent that there will be 
a good working arrangement and it will be known how it will all work. As I said in my contribution to the second 
reading debate, one of the matters that the Auditor General herself outlined in her report was that there needed to be 
clarity between government agencies and her office regarding how these matters are progressed. It would be a pity 
if there was still a lack of clarity after the legislation passed. There definitely needs to be a clear understanding of 
the requirements on everybody and the obligations and responsibilities of all sides. With that, once again I thank 
the advisers and the Attorney General. I commend the bill to the house. 
Question put and passed. 
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Bill read a third time and transmitted to the Council. 
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